IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES E. HGA NS, JR , )
) GCivil Action
Plaintiff )
)
VS. ) No. 04-CVv-00074
)
HOSPI TAL CENTRAL SERVI CES, | NC., )
and M LLER KEYSTONE BLOOD CENTER, )
)
Def endant s )
* * *

APPEARANCES:
DONALD P. RUSSO, ESQUI RE
On behal f of Plaintiff

R. M CHAEL CARR, ESQUI RE
On behal f of Defendants

* * *

OP1 NI ON

JAVES KNOLL GARDNER,
United States District Judge
This matter is before the court on the Mtion of
Def endants for Sunmary Judgnent filed July 23, 2004.1
Plaintiff’s Menorandum of Law in Qpposition to Defendants’ Motion

for Summary Judgnent was filed August 12, 2004. For the reasons

. On August 20, 2004 defendants filed a reply brief. By Oder of
t he undersi gned dated February 10, 2004 there were to be “no reply briefs
unl ess requested, or authorized, by the undersigned.” Defendants did not seek
| eave of court prior to filing their reply brief nor did the undersigned
request that defendants file a reply brief. Nevertheless, we find defendants’
reply brief to be helpful to the court in deciding the underlying notion for
sunmary judgment in this matter. Thus, we will consider defendants’ reply
brief.



expressed bel ow, we grant defendants’ notion for summary
j udgment .

Procedural History

On July 1, 2003 plaintiff James E. H ggins, Jr.
initiated this matter by filing a Praecipe for Sumons in the
Court of Common Pl eas of Lehigh County, Pennsylvania. On
Decenber 12, 2003 plaintiff filed a three-count Conplaint. On
January 8, 2004, defendants Hospital Central Services, Inc.,
(“HCSC') and M Il er Keystone Blood Center (“Blood Center”) filed
a petition for renoval to this court.

Count | of plaintiff’s Conplaint asserts a federal
cause of action pursuant to the Age Discrimnation in Enpl oynent
Act of 1967 (“ADEA’).? Count |l asserts a pendent state |aw cause
of action pursuant to the Pennsyl vani a Human Rel ati ons Act
(“PHRA").2* Count 11l asserts a federal cause of action pursuant
to Title VII of the Civil R ghts Act of 1964.4

Backgr ound

As noted below, the pertinent facts upon which the
ruling on this summary judgnent notion was based were derived

fromthe record papers, affidavits, exhibits, depositions,

2 29 U.S.C. 88 621-634.

s Act of COctober 27, 1955, P.L. 744, No. 222, 88 1-13, as anended,
43 P.S. 88 951-963.

4 42 U.S.C. 8§ 2000(e) to 2000(e)-17.
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concessions of the parties in their briefs, and the Statenent of
Material Facts of Defendant filed August 20, 2004. By Rule 16

St atus Conference Order of the undersigned dated February 10,
2004 and filed February 26, 2004, any party in this litigation
filing a notion for summary judgnent was required to file a
brief, together with “a separate short concise statenent, in
nunber ed paragraphs, of the material facts about which the noving
party contends there is no genuine dispute.” The concise
statenent of facts was required to be supported by citations to
the record and where practicable, relevant portions of the record
were to be attached.

In addition, our Status Conference Order provided that
any party opposing a notion for sunmary judgnent was required to
file a brief in opposition to the notion and

a separate short concise statenent,
respondi ng i n nunbered paragraphs to the
nmovi ng party’s statenent of the materia

facts about which the opposing party contends
there is a genuine dispute, with specific
citations to the record, and, where
practicable, attach copies of the rel evant
portions of the record.

Mor eover, our Status Conference Order provided that if
the noving party failed to provide a concise statenent, the
notion may be denied on that basis alone. Wth regard to the

opposi ng party, our Order provided: “All factual assertions set

forth in the noving party’s statenment shall be deened admtted



unl ess specifically denied by the opposing party in the manner
set forth [by the court].”

In this case, defendants filed a concise statenent of
facts in support of their notion. However, plaintiff did not
file any concise statenent in opposition to defendants’ concise
statenent in the manner set forth in our February 10, 2004 Order.
Accordingly, the factual assertions set forth by defendants in
their statenment filed August 20, 2004 are deenmed admtted. See

Kel vin Cryosystens, Inc. v. Lightnin, No. Cv.A 03-881,

2004 U.S. Dist. LEXIS 23298 (E.D. Pa. Novenmber 15, 2004).
We consider our requirenment for a concise statenent and

a responsive conci se statenent to be consistent wth Federal Rule
of GCvil Procedure 56. In addition Rule 83(b) of the Federal
Rul es of Civil Procedure provides:

A judge may regul ate practice in any manner

consistent with federal |aw, rules adopted

under 28 U.S.C. 88 2072 and 2075, and | ocal

rules of the district. No sanction or other

di sadvant age nay be inposed for nonconpliance

with any requirenent not in federal |aw,

federal rules, or local district rules unless

the alleged violator has been furnished in

the particular case with actual notice of the
requirenent.

Thus, even if our requirement for a separate concise
statenent is not consistent with Rule 56, we gave plaintiff

actual notice of our requirenent, and it was clearly not conplied

with. Kelvin Cryosystens, Inc., supra.




Facts

Based upon the record papers, affidavits, exhibits,
depositions, and defendants’ concise statenent of facts, the
pertinent facts are as foll ows:

I n Septenber 1988 plaintiff Janmes E. Higgins, Jr. began
wor king at HCSC as a marketing representative. HCSCis a
Pennsyl vania not-for-profit corporation which operates hospital
| aundri es and provi des bl ood banki ng and group purchasi ng
servi ces.

From April 16, 1990 until his resignation in February
1998, plaintiff was enpl oyed by HCSC Enterprises, Inc., an HCSC
affiliated entity which provides adm nistrative support to HCSC,
the Bl ood Center and other affiliated conpanies. During this
time, plaintiff reported directly to HCSC s President and CEQ
Dr. J. Mchael Lee (“Dr. Lee"”).

In March 1993 plaintiff’s title was changed from
Manager of Public Relations and Comruni cations to Director of
Corporate Public Relations and Conmuni cations. |In this capacity,
plaintiff was responsible for the devel opnent, nmanagenent,
coordination, and inplenentation of all corporate marketing,
communi cations, and public relations activities for HCSC, the
Bl ood Center and other HCSC affiliates. This responsibility
i ncl uded the production of brochures, annual reports, and various

ot her communi cati ons.



At HCSC, plaintiff received yearly performance
evaluations. During his final two years as Director of Corporate
Public Rel ati ons and Communi cations, plaintiff received
performance eval uations by Dr. Lee which were critical of his
attitude and lack of initiative.®> Plaintiff acknow edged that he
recei ved these reviews and that he di scussed these reviews with
Dr. Lee.

On February 24, 1998 plaintiff resigned from HCSC in
order to take a position with Mack Trucks, Inc.® After being
term nated by Mack Trucks in Novenber 1999, plaintiff worked for
the Lehigh Valley Burn Prevention Foundation from June 2000 until

he was laid off in June 2001.°

5 In plaintiff's performance review for 1995-1996, Dr. Lee wote

that “[plaintiff] appears to need an attitude adjustnment, he needs to becone

nore focused, structured, and dependable to his responsibilities. . . . it use
[sic] to be that | would give [plaintiff] a job and not worry about the
outcome, | can no longer say that. | feel that if | don't follow up with any
project it won't get finished or it will be conpleted hal f/hearted. )
[Plaintiff’s] performance for the past year has been bel ow average.” (See

Exhi bit 13 of the Notes of Testinony of the deposition of Janmes E. Higgins,
Jr. conducted April 9, 2004.)

In the 1996-1997 review, Dr. Lee wote that plaintiff needed to
“devel op a sense of urgency about his job and the organization. [Plaintiff]
needs to be out and devel opi ng new opportunities for the conmpany. [Plaintiff]
needs to know that none of the managenent positions are a five day a week, 9
to 5 jobs. [Plaintiff] needs to work with the affiliates of HCSC to find out
where his services could be useful and then follow up with ideas, prograns
etc.” (See Exhibit 14 of the Notes of Testinony of the deposition of James
E. Hi ggins, Jr. conducted April 9, 2004.)

6 By letter dated February 24, 1998 plaintiff was offered the
position of Manager of Trade Relations with Mack Trucks, Inc. (See Exhibit 18
of the Notes of Testinmony of the deposition of Janes E. Higgins, Jr. conducted
April 9, 2004.)

! By letter dated June 20, 2000 plaintiff was offered a position as
the Corporate Affairs Director in the Burn Foundation Department of Lehigh

(Footnote 7 continued):




On Novenber 2, 2001 plaintiff contacted Dr. Lee by
electronic mail (“e-mail”) requesting consideration for re-
enpl oynent with HCSC stating that he “would be grateful for any
opportunity, and thrilled to return to the fold.” 1In response to
plaintiff’s e-mail, Dr. Lee suggested that he contact John
Butler, the Director of Donor Resources at the Blood Center. M.
Butl er was recruiting candi dates for an open position as a Donor
Resource Representative, under M. Butler’s supervision.

Plaintiff and John Butler had worked together on
various projects when plaintiff was the Director of Corporate
Public Rel ations and Comuni cations for HCSC. Each of them had
criticized the other’s work perfornmance.

More specifically, M. Butler stated that he was
dissatisfied wth plaintiff’s performance as Director of
Corporate Public Relations and Conmuni cati ons because plaintiff
failed to achieve any substantial results with respect to the
projects that M. Butler had assigned to him M. Butler
bel i eved that based on the absence of results, plaintiff |acked a
sense of urgency or initiative. Wth respect to M. Butler,
Plaintiff stated that he had a “pushy New York style of business”

and that he did not like M. Butler’'s assertive deneanor.

(Continuation of footnote 7):

Val |l ey Hospital and Health Network. (See Exhibit 22 of the Notes of Testinony
of the deposition of Janes E. Higgins, Jr. conducted April 9, 2004.) In June
2001, plaintiff’s position was elimn nated.
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Nevert hel ess, on Novenber 8, 2001 plaintiff, who was 52
years old at the time, interviewed with M. Butler for the entry-
| evel position of Donor Resource Representative. The primary
responsi bility of a Donor Resource Representative was to persuade
enpl oyers to sponsor blood drives and otherw se recruit bl ood
donors.

Because M. Butler concluded that plaintiff |acked
initiative, he decided not to hire plaintiff as a Donor Resource
Representative. Instead, M. Butler awarded the position to
Carol Damato, a woman nearly four years, nine nonths younger than
plaintiff.?

Contentions of the Parties

Def endants contend that Donor Resource Representatives
must be self-starters and nust denonstrate initiative in planning
and executing special events and projects to create enthusiasm
for blood drives. Def endants further assert that the position
requi red sales and marketing skills.

Def endants maintain that as a result of the interview
and prior experience with plaintiff, M. Butler determ ned that

plaintiff |lacked the initiative to be successful as a Donor

8 Plaintiff’s date of birth is August 10, 1949. Carol Danmato’s date
of birth is May 30, 1954.

9 During the interview, M. Butler asked plaintiff what his
suggestions were for generating interest in blood drives. Defendants contend
that plaintiff made no positive suggestions and, instead, indicated that he
was doing this for Dr. Lee.
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Resource Representative and was applying for the job sinply as a
means for returning to HCSC rat her than because of his interest
in the Blood Center. Defendants assert that Ms. Damato possessed
the rel evant sales and narketi ng experience which was required
for the Donor Resource Representative position.

Plaintiff contends that although M. Butler indicated
to himduring the interview that he had all of the credentials
necessary for the position,!° the Blood Center hired a female in
her twenties for the position of Donor Resource Representative.
As aresult, Plaintiff asserts that he was discrim nated agai nst
because of his age and gender.

St andard of Revi ew

In considering a notion for summary judgnent, the court
must determ ne whet her “the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnment

as a matter of law" Fed. R CGv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986);

Federal Honme Loan Mortgage Corporation v. Scottsdal e | nsurance

Conpany, 316 F.3d 431, 433 (3d Cr. 2003). Only facts that may

10 Def endant contends that M. Butler did not tell plaintiff that he
was the prine candidate for the position

1 Plaintiff does not claimthat he was discrinmnated agai nst based

on age or sex by HCSC prior to his resignation in February 1998.
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af fect the outcone of a case are “material”. Mor eover, al
reasonabl e i nferences fromthe record are drawn in favor of the

non- novant. Anderson, supra.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. See Watson v. Eastman Kodak

Conpany, 235 F.3d 851, 857-858 (3d Cir. 2000). A plaintiff
cannot avert summary judgnent with specul ation or by resting on
the allegations in his pleadings, but rather nust present
conpetent evidence fromwhich a jury could reasonably find in his

favor. Ri dgewood Board of Education v. N.E. for ME.

172 F.3d 238, 252 (3d Cr. 1999); Wods v. Bentsen,

889 F. Supp. 179, 184 (E.D. Pa. 1995).

Di scussi on

As noted, plaintiff premses this suit on Title VII,
the ADEA, and the PHRA in that he clains that his gender and age
were the real reasons for defendants’ refusal to hire himfor the
Donor Resource Representative position. Specifically, Title VII
provides in pertinent part:

(a) Enpl oyer practices

It shall be an unl awful enpl oynent
practice for an enpl oyer—-

(1) to fail or refuse to hire or to

di scharge any i ndividual, or
ot herwi se to discrimnate agai nst

-10-



42 U.S.C. § 2000e-2(a).

any individual with respect to his
conpensation, terms, conditions, or
privil eges of enploynent, because
of such individual's race, color,
religion, sex or national origin;
or

(2) tolimt, segregate, or
classify his enpl oyees or
applicants for enploynent in any
way which woul d deprive or tend to
deprive any individual of

enpl oynent opportunities or

ot herwi se adversely affect his
status as an enpl oyee, because of
such individual's race, color,
religion, sex, or national origin.

The pertinent portion of the ADEA simlarly provides:

(a) Enpl oyer practices

It shall be unlawful for an enpl oyer—-

29 U.S.C. § 623(a).

(1) to fail or refuse to hire or to
di scharge any individual or

ot herwi se to discrimnate against
any individual with respect to his
conpensation, ternms and conditions,
or privileges of enploynent,
because of such individual's age;
[or]

(2) tolimt, segregate, or
classify his enployees in any way
whi ch woul d deprive or tend to
deprive any individual of

enpl oynent opportunities or

ot herwi se adversely affect his
status as an enpl oyee because of
such individual's age...

-11-



The PHRA provides the followng, in relevant part:

It shall be an unlawful discrimnatory
practice, unless based upon a bona fide
occupational qualification,....:

(a) For any enployer because of the race,
color, religious creed, ancestry, age, sex,
national origin or non-job rel ated handi cap
or disability...to refuse to hire or
enpl oy...such individual ..., or to otherw se
di scrim nate agai nst such individual...wth
respect to conpensation, hire, tenure, terns,
conditions or privileges of enploynent or
contract, if the individual or independent
contractor is the best able and nost
conpetent to performthe services required.
43 P.S. § 955(a). Under 29 U S.C. 8 631 and 43 P.S. § 954(h)?,
the foregoing prohibitions apply only if an individual is age 40
or ol der.

Wi | e Pennsyl vania courts are not bound in their
interpretations of Pennsylvania |law by federal interpretations of
parallel provisions in Title VI| or the ADEA, those courts
neverthel ess generally interpret the PHRA in accord with their
federal counterparts; and it is therefore not uncomon to address

such clains collectively. See, e.q., Kelly v. Drexel University,

94 F.3d 102, 105 (3d Cir. 1996); Bailey v. Storlazzi

729 A . 2d 1206 (Pa. Super. 1999); Zekavat v. Phil adel phia Coll ege

of Osteopathic Medicine, No. Gv.A 95-3684, 1997 U S. D st.

LEXIS 3802 (E.D. Pa. March 21, 1997). Were summary judgnent is

12 Act of October 27, 1955, P.L. 744, § 4, as anmended
43 P.S. § 954(h).
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appropriate as to a Title VII or an ADEA claim the PHRA claim

will be dismssed as well. See, e.qg., Sweet v. Bell Atlantic-

Pennsyl vania, 1998 U.S. Dist. LEXIS 5415 (E.D. Pa. April 20,

1998) .

Cases such as this (including those brought pursuant to
Title VII, the ADEA and the PHRA), alleging, but having no direct
evi dence of, disparate treatnent are traditionally anal yzed under
the three-step analysis set forth under the line of cases decided

by the United States Suprene Court in MDonnell Douglas

Corporation v. Green, 411 U S. 792, 802-804, 93 S. Ct. 1817, 1824-

1825, 36 L.Ed.2d 668, 677-679 (1973).

Under McDonnell Douglas and its progeny, a plaintiff

must initially establish a prima facie case of discrimnation.
Upon a prim facie showi ng, the burden shifts to the enployer to
produce a legitimate, non-discrimnatory reason for the adverse
enpl oynent action. After defendant has net its burden of
production, the burden shifts back to plaintiff to denonstrate
that defendant’s articul ated reason was not the actual reason,

but rather a pretext for discrimnation. Sinpson v. Kay

Jewel ers, 142 F.3d 639, 644 (3d Cir. 1998), Waldron v.

SL Industries, Inc., 56 F.3d 491, 494 (3d Cr. 1995).

To establish a prima facie case in a discrimnation
action such as this, a plaintiff nust show that he: (1) is a

menber of the protected class (i.e. he is at | east 40 years of
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age); (2) is qualified for the position; and (3) suffered an
adver se enpl oynent deci sion; (4) under circunstances that give

rise to an inference of unlawful discrimnation. Wildron, supra.

Plaintiff clainms in the alternative, that he may
mai ntain a claimof discrimnation where he denonstrates, by a
preponderance of the evidence, that age or gender was consi dered
and acted upon in an enployer’s decision-making. This type of
claimrequires a “m xed-notives analysis”. Traditionally, a
plaintiff could only proceed under a m xed-notives analysis if it

provi ded direct evidence of discrimnation. See Price \Waterhouse

v. Hopkins, 490 U S. 228, 251, 109 S.C. 1775, 1791,
104 L. Ed.2d 268, 288 (1989) (O Connor, J., concurring).
On June 9, 2003, by unani nobus decision in Desert

Pal ace, Inc. v. Costa, 539 U S. 90, 123 S.C. 2148,

156 L. Ed.2d 84 (2003), the United States Suprene Court elim nated
the requirenent of direct evidence of discrimnation in order for
a plaintiff to proceed on a m xed-notives theory. Prior to

Desert Palace, a plaintiff could only proceed under a m xed-

notives analysis if he provided direct evidence of

discrimnation. See Price Waterhouse, supra.

In Lloyd v. Gty of Bethlehem No. Cv.A 02-830,

2004 U.S. Dist LEXIS 3639 (E.D. Pa. March 1, 2004), we thoroughly

anal yzed the inpact of Desert Palace on the existing framework of

McDonnel I Douglas. In so doing, we concluded that MDonnel

-14-



Douglas is still valid precedent. Moreover, we found persuasive
t he conprehensi ve anal ysis and reasoning of the district court in

Dunbar v. Pepsi-Cola CGeneral Bottlers of lowa, 285 F. Supp. 2d

1180 (N.D. lowa 2003) and adopted the nodified McDonnel|l Dougl as

test enunci ated in Dunbar.

In Dunbar, Chief United States District Court Judge
Mark W Bennett advocated inplenentation of a nodified MDonnel
Dougl as test that splits the third elenment of the test into two
separate questions. Specifically, by utilizing the traditional

McDonnel I Dougl as burden-shifting framework, step three is split,

requiring plaintiff to prove by a preponderance of the evidence
either (1) (the pretext nmethod) that defendant’s articul ated
reason is not true but is instead a pretext for discrimnation,
or (2) (the m xed-notives nethod) that defendant’s reason, while
true, is only one of the reasons for its conduct and anot her
notivating factor is plaintiff’'s protected characteristic.
Dunbar, 285 F. Supp. 2d at 1198.

If plaintiff prevails under the second option, but
defendant is able to prove that it would have taken the sane
action in the absence of the inperm ssible discrimnatory
notivating factor, then defendant can limt the renedies
available to plaintiff to only injunctive relief, attorneys’ fees
and costs. OQherwise, plaintiff will be able to receive nonetary

damages as well. 1d. For the reasons expressed in Lloyd, we
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apply the nodified McDonnell Douglas test enunciated in Dunbar to

the facts of the within matter.
Anal ysi s

As noted above, plaintiff nust first establish a prina
faci e case of discrimnation. Accordingly, plaintiff nust show
that he: (1) is a nenber of the protected class (i.e. he is at
| east 40 years of age); (2) is qualified for the position; and
(3) suffered an adverse enpl oynent decision; (4) under
ci rcunstances that give rise to an inference of unlawful

di scrimnation. MWaldron, supra. An ADEA plaintiff’s replacenent

wi th a younger enployee allows for an inference of

discrimnation. See Barber v. CSX Distribution Services,

68 F.3d 694 (3d Cir. 1995).

Plaintiff was a 52-year-old nale at the tinme of his
application for enploynment as a Donor Resource Representative.
Thus, he satisfies the first elenment. Mreover, defendants do
not dispute plaintiff’s qualifications. Hence, he satisfies the
second el enent. Next, plaintiff suffered an adverse enpl oynent
action because he was not awarded the Donor Resource
Representative position. Therefore, plaintiff satisfies the
third el ement

Wth respect to the fourth elenent, plaintiff alleges
that the Bl ood Center passed hi mover for enploynent and,

instead, hired a fenmale in her twenti es. Plaintiff further

-16-



contends, however, that he discovered that this younger fenmale
was Carol Damato. Defendants confirmthat Carol Damato was in
fact hired for the position of Donor Resource Representative.
Ms. Danato’ s date of birth is May 30, 1954. As such, she is
approxi mately four years and ni ne nonths younger than
plaintiff.?

The case law in this Crcuit frequently holds that an
age gap of less than five years is, as a matter of |aw,
insufficient to establish fourth elenent of the prinma facie test.

LI oyd, supra. Reap v. Continental Casualty Company,

No. Civ.A 99-1239, 2002 U.S. Dist LEXIS 13845 (D. N.J. June 28,

2002); Martin v. Healthcare Business Resources,

No. Gv.A 00-3244, 2002 U.S. Dist. LEXIS 5117 (E.D. Pa. Mar. 26,

2002); @utkrecht v. SmthKline Beecham G inical Labs,

950 F. Supp. 667, 672 (E.D. Pa. 1996); Bernard v. Beth Enerqgy

Mnes, Inc., 837 F. Supp. 714 (WD. Pa. 1993).

Based upon the foregoi ng precedent which we find
persuasi ve, we concl ude under the circunstances of this case that
four years and nine nonths is not a sufficient age difference for
plaintiff to satisfy his burden of denonstrating that he was
replaced by a sufficiently younger person to create an inference
of age discrimnation. However, because plaintiff also asserts

gender as a factor and because defendants have conceded t hat

13 Plaintiff's date of birth is August 10, 1949. NMbreover, we note
that Ms. Damato is also a nmenber of the protected class (at |east age 40).
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plaintiff can establish a prima facie case, we will accept
def endant s’ concession and continue our review of the evidence in
the light nost favorable to the plaintiff with respect to the

remai ni ng McDonnel | Douglas factors as nodified by Dunbar.

Def endants contend that their legitimte, non-
di scrimnatory reasons for not hiring plaintiff for the Donor
Resource Representative position are his prior unfavorable
performance as HCSC s Director of Corporate Public Relations and
Communi cations, including his failure to performfor the Bl ood
Center, and his job interview in which plaintiff failed to dispel
M. Butler’s concerns about plaintiff's lack of initiative and
suspicion that plaintiff was applying solely as a neans to return
to HCSC rat her than because of his interest in the Blood Center.

Because defendants have net their burden of production,
the burden shifts back to plaintiff to denonstrate by a
preponderance of the evidence that defendants’ articul ated reason
was not the actual reason, but rather a pretext for
di scrimnation or that defendants’ reason, while true, is only
one of the reasons for their conduct and that another notivating
factor is plaintiff’s protected characteristic. Dunbar,
285 F. Supp. 2d at 1198.

To defeat a sunmary judgnment notion based on a
defendant’s proffer of a non-discrimnatory reason, the

non-novi ng plaintiff nust denonstrate such weaknesses,
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i npl ausi bilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitinmte reasons for
its action that a reasonable factfinder could rationally find

t hem unwort hy of credence. Keller v. Oix Credit Alliance, Inc.,

130 F.3d 1101, 1108-1109 (3d Gr. 1997); Fuentes v. Perskie,

32 F.3d 759, 765 (3d Cir. 1994).

Plaintiff contends that defendants’ proffered reason
(that its hiring decision was based on plaintiff’s unfavorable
performance at HCSC) is inconsistent wwth plaintiff's prior
performance record. |In support of this contention, plaintiff
enphasi zes that he received four salary increases and three
bonuses during his tenure at HCSC. Defendants contend that
plaintiff's poor performance and lack of initiative as D rector
of Corporate Public Relations and Communi cations was wel | -
docunented. Based on our review of the record, we agree with
defendants and find that their proffered reason is not
inconsistent wwth plaintiff’s prior performance.

Plaintiff does not dispute that in the two years prior
to his resignation, he received evaluations fromDr. Lee which
were critical of his attitude and lack of initiative. Mre
specifically, plaintiff was advised that he needed an attitude
adj ust nent, needed to becone nore focused, structured and
dependabl e, and needed to devel op a sense of urgency about his

job and the organization. M. Butler’'s prior experience with
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plaintiff was consistent with the criticisns expressed by Dr. Lee
in plaintiff’s performance eval uations. Mreover, M. Butler’s
eval uation of plaintiff is also consistent with plaintiff’s
characterization of M. Butler’s deneanor as overly assertive.
It is not difficult to imgine why M. Butler would not wish to
hire plaintiff, who nade no secret of his opinion that M.
Butler’'s assertive managenent style was not appropriate for the
Bl ood Center

Plaintiff also contends that his qualifications were
superior to those of Ms. Damato and, therefore, he has
established an inference of pretext. 1In so doing, plaintiff

relies on Newhouse v. MCormck & Co., Inc., 110 F. 3d 635 (8th

Cr.), a case which we find to be both procedurally and factually
di stingui shable. In Newhouse, the United States District Court
for the Eight Crcuit held that a jury verdict for plaintiff was
reasonabl e because the non-discrimnatory reasons proffered by
defendant for not hiring the plaintiff were nmerely pretext
because defendant routinely changed its reasons. The Eighth
Circuit Court found that the record denonstrated that defendant
“consistently hired younger applicants instead of ol der ones,
even when the ol der applicants were nuch better qualified”.
Based upon that record, the Court determned that it was
reasonabl e to concl ude that defendant engaged in age

di scri m nati on. 110 F. 3d at 640.
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In the case before this court, defendants concede that
plaintiff was qualified for the Donor Resource Representative
position. In fact, defendants contend that plaintiff was
overqualified for the position. Despite plaintiff’s assertions
that this is evidence of inferred discrimnation, this contention
actually I ends credence to another one of defendants’ proffered
reasons for not hiring plaintiff.

More specifically, defendants contend that in addition
to plaintiff’s prior performance, M. Butler did not want to hire
plaintiff because of his suspicion that plaintiff was applying
sinply as a neans of returning to HCSC as opposed to havi ng any
interest in the Blood Center. As evidenced by plaintiff’'s e-nail
to Dr. Lee, plaintiff did not hide the fact that he “would be
grateful for any opportunity, and thrilled to return to the
fold.” Plaintiff’s assertion regarding his superior
qualifications, therefore, is not inconsistent with defendants’
proffered reasons for refusing to hire plaintiff.

Moreover, plaintiff fails to set forth sufficient
evi dence that defendants harbored any prohibited notive in their
decision to hire soneone else for the Donor Resource

Representative position. W find that the only evidence to

support the final MDonnell Douglas factor conmes fromthe
testinmony of plaintiff hinmself. Specifically, plaintiff

testified that a nunber of people M. Butler hired for this
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position were young females. Plaintiff acknow edged, however,
that he does not have information as to the conparative nunber of
mal es and females hired by M. Butler for the Donor Resource
Representative position.

Plaintiff also does not offer any evidence with respect
to the ages of the individuals hired for the position. Further,
plaintiff acknow edged that he does not have any specific
informati on from anyone to denonstrate that M. Butler preferred
younger female workers. Finally, plaintiff admts in his
testinmony that no one from HCSC said anything to hi mwhich caused
himto believe that he was di scrimnated agai nst based on his age
or gender.

None of plaintiff’s beliefs or assertions are supported
by the testinony of his co-workers or by any of the docunentary
evidence provided. A plaintiff’s own assertion of discrimnatory
ani nus does not give rise to an inference of unlawf ul

discrimnation. WIllians-Mcoy v. Starz Encore G oup,

No. Civ.A 02-5125, 2004 U.S. Dist. LEXIS 2600 at *26 (E. D. Pa.

Feb. 5, 2004), citing, Sarullo v. U S.  Postal Service,

352 F.3d 789, (3d Cr. 2003) and Bullock v. Children's Hospital

of Phil adel phia, 71 F. Supp.2d 482 (E.D. Pa. 1999).

A plaintiff cannot avert summary judgnent wth
specul ation or by resting on the allegations in his pleadings,

but rather nust present conpetent evidence fromwhich a jury
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could reasonably find in his favor. Ridgewood, supra. Plaintiff

produces no evidence that would allow a reasonable jury either to
di sbel i eve defendants’ articul ated reason or to believe that
invidious discrimnation was nore |ikely than not a notivating or
determ nati ve cause of defendants’ decision to hire someone other
than plaintiff for the Donor Resource Representative position.

Concl usi on

Accordi ngly, because we conclude that plaintiff fails
to establish the third el enment of the test under MDonnel
Dougl as, as nodified under Dunbar, we conclude that plaintiff’s
clai ms under the ADEA (Count 1), the PHRA (Count I1), and Title
VIl of the Gvil R ghts Act of 1964 (Count I11) all fail.
Therefore, we grant defendants’ notion for sumrary judgnent and

di sm ss the Conpl aint.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES E. HHGE NS, JR, )
) Gvil Action
Plaintiff )
)
VS. ) No. 04-CV-00074
)
HOSPI TAL CENTRAL SERVI CES, | NC., )
and M LLER KEYSTONE BLOOD CENTER, )
)
Def endant s )
ORDER

NOW this 9'" day of Decenber, 2004, upon consideration
of the Motion of Defendants for Sunmary Judgnent filed July 23,
2004; upon consideration of Plaintiff’s Menorandum of Law in
Qpposition to Defendants’ Mtion for Summary Judgnent filed
August 12, 2004; upon consideration of the briefs of the parties;
upon consi deration of the pleadings, exhibits, depositions and
record papers; and for the reasons expressed in the acconpanyi ng
Qpi ni on,

| T 1S ORDERED t hat defendants’ notion for summary

j udgnent is granted.

| T 1S FURTHER ORDERED that plaintiff’'s Conplaint is

di sm ssed.

BY THE COURT:

[s/ JAVMES KNOLL GARDNER
Janmes Knol | Gardner
United States District Judge
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